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Introduction 
Background and the problem  
On March 18, 2020, six days following the proclamation of the emergency situation in 
Latvia against the backdrop of the Covid-19 crisis the national news on Latvian radio
1
 
broadcast an interview with the head of the General Practitioner's Association of Rural 
Doctors. She outlined her plan to write a letter in the name of the Association she was 
chairing in view to solicit advice from the Minister of Health on how to proceed. The 
problem was that companies at the outbreak of the crisis were considering staff reduction; 
in fear of being laid off many patients had approached her for a sick leave. Admitting that 
physician was “the best friend of his patient” the said doctor argued she could not 
actually provide as many sick leaves as her patients were asking for; hence guidance was 
going to be sought from the line Ministry.  
Along with knowledge, empathy and high sense of ethics doctors must possess 
compassion as part of their profession. This situation illustrates doctor's compassion for 
the dire situation of her patients.  
In crisis, with public health emergency in the background or in an  everyday situation 
with charged agenda
 
on a daily basis, doctors may lack sufficient time to analyze every 
patient's situation in adequate detail, thus issuing a document such as sick-leave out of 
negligence.  
Along with reasons such as compassion for issuing a sick-leave, possible lack of 
knowledge on legal consequences or repercussions on administration of justice, acting as 
substitute against the backdrop of the rigidity of procedures, it is probable that contrary to 
the purpose this document has been conceived of in law  it has been delivered due to 
corruption.   
Study on Corruption in the Healthcare Sector published by the European Commission 
refers to a case in Malta where in 2003 information had been leaked to the press on 
massive sick-leave issuance with one doctor championing 3500 sick-leave certificates in 
slightly more than half a year
2
. The Updated Study on Corruption in the Healthcare 
Sector published 4 years later refers to even more cases of sick-leave fraud. In Poland the 
police had evidence against a 62-year old physician who had been authorizing sick-leave 
certificates in exchange for money, alcohol, and cigarettes for nearly a decade. The doctor 
was scheduled to stand trial in 2017 having admitted his guilt
3
. Police in Poland had also 
gathered evidence about another Polish doctor in Silesia who had been issuing sick-leave 
                                                 
1 https://lr1.lsm.lv/lv/lr/arhivs/?channel=1&y=2020&m=3&d=18   -- phone  interview removed from the 
archive for the news bulletin at 14:00 . 
2 European Commission, Directorate-General Home Affairs “Study on Corruption in the Healthcare 
Sector”, October 2013, p.159. 
3 European Commission. Directorate-General for Migration and Home Affairs, Directorate D — Security, 
Unit D.3 — Organised Crime and Drugs Policy “Updated Study on Corruption in the Healthcare 
Sector”, September 2017, p.59. 
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certificates to healthy patients against bribes. In the case the law enforcement authorities 
had evidence for 169 charges of which 152 were heard by a judge, the said doctor was 
facing up to 10 years of imprisonment
4
. In Lithuania in 2016 a doctor was convicted for 
the first time for having certified antedated sick-leave certificates and had to endure 
suspension of her license for a year
5
.  
Issuing sick-leave out of compassion, negligence, i.e., reasons the document has not been 
conceived for, or due to corruption, has negative social, financial and ethical 
repercussions. 
To illustrate – issuing sick-leave out of compassion may have negative social 
consequences because it is  an instrument funded from tax revenue paid in solidarity by 
all working population earmarked for a specific need. In case one doctor is more 
compassionate than another, a problem arises: one type of legal document funded in 
solidarity should guarantee rights equally. The scale of financial repercussions ensuing 
from large quantity of sick leaves can be gauged looking, for example, at the amount of 
money earmarked for funding sick-leave related expense in the context of COVID-19 
crisis. Given the recommendation for quarantine albeit under specific safety conditions, 
many governments instantly earmarked funds for this purpose thus many times exceeding 
the respective headings in the budget compared with the previous year. If doctors started 
granting sick-leaves for 14 day periods to anyone with mildest symptoms resembling 
those of the said virus, it would put extra strain on a system already in duress. One can 
also look at the financial impact from unsubstantiated sick-leaves from the point of view 
of companies as they cover the first few days of income loss for absenteeism. 
Out of the above examples on unsubstantiated issuance of sick-leave, corruption is the 
kind of action that may have the most severe legal consequences on an individual. 
However, in the perspective of public good and sustainable benefit the contributing 
factors may have the most long-term, the most degrading and the most unfair 
consequences on both – persons and public. In addition, issuing sick-leaves contrary to 
the intended purpose may impact the ability of judicial system to deliver justice. The 
national TV previously broadcasted a program
6
 on eventual amendment to the Law on 
Criminal Proceedings which dealt with increasing efficiency thereof. Inter alia the case of 
criminal proceedings against one head of municipality in Latvia was mentioned as an 
illustration. There the proceedings had been ongoing for 10 years, since October, 2009. 
Out of 627 court proceedings scheduled overall 621 of the hearings scheduled had been 
postponed due to sickness of either the defendant, the counsel to defendant or head of the 
judges. According to another research carried out in Latvia in 2017 by the same public 
television
7
 on problems with efficiency in court proceedings, sick-leaves issued to legal 
counsels to defendants was the most frequently used reason to postpone the court 
                                                 
4 Supra note 3 p. 59. 
5 Ibid., p. 58. 
6 https://www.lsm.lv/raksts/zinas/zinu-analize/de-facto-vai-lembergam-tiesa-bus-jaruna-atrak.a336469/  
7 Mass media is one of the top three references for public at large to complain and to get informed about 
corruption, GRECO, Fifth-Round Evaluation report on Latvia. 
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hearing
8
. The second most frequently used reason was sick leave for a defendant. This 
fact has not been denied by defense lawyers. On the contrary, it has been mentioned as 
one of the methods to exert certain influence in the administration of justice. While it is 
probable that sick-leaves have been issued correctly, one cannot exclude that they also 
have been misused due to, for instance, rigidity of procedures or rigid interpretation of 
procedures regarding the criminal proceedings.  
Speaking of ethics, for instance, point 2.15 of the Code of Ethics of the Latvian 
Association of Physicians requires doctors to help courts in administration of justice. 
Doctors probably would not be punished for possibly having tipped the scale during a 
medical evaluation, but in the course of court proceedings of elevated public interest this 
would seem highly unethical.  
                                                 
8 The same GRECO study notes that one of the two main problems in Latvia in implementing anti-
corruption measures efficiently is the problem of extended proceedings. 
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Research question and hypothesis 
 
As indicated in the section “Background and Problem”, there are many dubious situations 
when sick-leaves (SL) are being issued and where the issuance seems not meeting their 
intended purpose. Inability to deliver timely justice is among the consequences of such 
issuance.  
So, the research question will aim to answer what constitutes an unsubstantiated 
sick-leave (USL) in Latvia. 
In order to answer this question I will begin from understanding what a sick-leave is 
and what is its purpose. 
The focus on two reference states – Latvia and Spain – will also help to understand 
and analyze the factors that may contribute to issuing a sick-leave without proper 
justification. 
The analysis will be done from the perspective of international law instruments, EU law 
and reference state legislation.  
The underlying hypothesis is that: 
1) Latvian legal framework is insufficient as the application of existing norms do not 
counter unjustified sick-leaves and 
2) through addressing contributing factors to issuing USLs – a sizable part of the 
problem with USLs will be solved. 
 
Research method  
In order to answer the research questions I pursued a desk study and conducted four 
expert interviews.  
To answer the question what is a sick-leave, what is it meant to do and what 
constitutes USL, I turned to research for main principles, purpose and definitions related 
to sick-leaves in social insurance and health care legislation.  
I started with the historic review and from the research available in the medical data base 
PubMed I established the use of sick-leave and their pertinence for the research questions 
- what is a sick-leave and what it is meant to do. I also used CochraneLibrary systemic 
reviews for reference. I wanted to understand what is the best use of sick-leave from the 
health perspective.  
Then I turned to international law - I examined the ILO Conventions on Social insurance 
to understand principles at the basis of sick-leave policy and social insurance law. 
8 
 
Continuing with public health at the international level I read the WHO constitution on 
health issues to determine the health care objectives and thus also the purpose of sick-
leave for health. To understand how the standard of SLs has been applied so far in 
jurisprudence, I researched case-law from EctHR, ILO Administrative Tribunal. 
Afterwards I examined the EU legislation and Latvian and Spanish laws and reviewed 
how the SL concept is applied in the jurisprudence of EU and the reference member 
states. 
While reviewing the legislation of selected member states – Latvia and Spain – I 
analyzed what potential USL contributing factors are addressed or not addressed in the 
legislation of the two countries to infer what solutions (legal, practical) to USL may be 
needed in Latvia. Both countries have health care systems built on Beveridge model
9
, 
10
. 
At the same time the two countries are at extremes in terms of health-care outcomes. 
Spain is often one of the two top performers and Latvia is at the opposite extreme of the 
scale, for instance, as for the indicator on percentage of people in good health Latvia is 
the bottom performer and Spain – the second best11. Even more importantly – Spain is 
reported to have low levels of fraud with SL and good performance with SL control. To 
understand the situation in Latvia I focused on Cabinet Regulations No152 from 1997 
when this piece of implementing rules was adopted and its amendments and preparatory 
works protocol available for changes introduced in 2013 – which was the only 
preparatory documents available – to understand the situation in Latvia. I also studied 
legislation related to the said Cabinet Regulations. For comparison I studied Spanish law 
on Social Insurance and focused on articles regulating sick-leave since 1997 (when the 
Latvian legislation came about). 
Among the factors contributing to USLs, I paid special attention to corruption - problem 
that may be subject to penal law. While examining corruption I looked for the evidence 
on the role of corruption and factors contributing to it in USL. 
For context purposes this paper relies on secondary sources such as: studies carried out 
by the OECD, European Commission, and research by the Spanish Ministry of 
Employment and Social Affairs on the issue of sick-leaves.  
Expert interviews were conducted to fine-tune my understanding of the best practice of 
issuing legal documents by physicians, the importance of sick-leave in criminal 
proceedings in Latvia and to obtain details on health care system and law. 
 
                                                 
9
 https://www.pnhp.org/single_payer_resources/health_care_systems_four_basic_models.php  
10
 In historic perspective the Spanish model could also be termed as “mixed”. 
11
 Please, see http://www.oecd.org/health/health-at-a-glance-europe-23056088.htm and scroll towards the 
bottom of the page to introduce the country in the drop-down menu for basic comparative indicators. 
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What is a sick leave and what is its intended purpose 
Sick-leave as a concept 
Historical backdrop 
Despite the scarcity of research on problematic issues with sick-leave in modern 
healthcare and social insurance systems, the very phenomenon of granting sick leave to 
an employee for recuperation without cutting pay for work has been known already 
during Egypt’s New Kingdom period, about 3,100-3,600 years ago12. Texts from that 
period testify to the existence of health-care system for the benefit of the highly skilled 
craftsmen building kings tombs. A village of such craftsmen – residing next to their 
working area – received support from the king in form of servants, food allocation, and 
household care benefits to be enjoyed by the entire family of a craftsman. Records show 
that while craftsmen were treated by the doctor also employed by the then Egyptian state, 
the allotments for food and subsistence were continued
13
. A doctor was instrumental in 
sanctioning the absence from work already back then. 
The very principle of granting a sick-leave even though looks humane is still mainly 
economic interest-driven. It takes place against the backdrop of contractual relationship 
wherein an employer grants time to the employee to recuperate thus enabling the latter's 
quick recovery and return to work. In 1893 the principle for the first time was enacted in 
the form of policy and law through “Health Insurance Act” (Krankenversicherungsgesetz) 
in Germany
14
. Back then it was used as an auxiliary tool to ease the passage and gain 
public acceptance of  Otto von Bismarck's multifaceted social insurance plan to create a 
welfare state
15
 and to counter the socialist ideas proposed by Marx and Engels. 
                                                 
12 Austin, Anne “Paid sick days and physicians at work” in  
https://theconversation.com/paid-sick-days-and-physicians-at-work-ancient-egyptians-had-state-supported-
health-care-36327.  Accessed June 12, 2020. 
13 Ibid., para 5. 
14 Reinhard Busse, Miriam Blümel, Franz Knieps, Till Bärnighausen, “Statutory health insurance in 
Germany: a health system shaped by 135 years of solidarity, self-governance, and competition” The 
Lancet, 2017;390 . pages 882-97 https://www.thelancet.com/pdfs/journals/lancet/PIIS0140-
6736(17)31280-1.pdf . Accessed March 20, 2020. 
15 Ibid.
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Reference text box 1 
Sick-leave entitlement globally 
Globally it is at least 139 countries provide paid sick leave to employees. Most countries 
in the world mandate income-replacement pay (or an average of sick-pay+sickness 
benefit payments taken together) of around 50-75% of monthly income. More than 100 
countries worldwide, and all EU countries allow employees to be absent for a month or 
more
16
. One of the most controversial examples of sickness coverage or rather absence 
thereof is that of the United States of America. Not only the lack of sick-leave and 
respective pay and benefits along with their impact on workforce and health-care 
outcomes, for instance, in public health crisis is discussed widely, the US as country-case 
example is also used to illustrate the economic benefits of sick-leave from the perspective 
of the opposite, i.e., the presenteeism. This phenomenon is less obvious in the EU for all 
the European countries provide relatively generous sickness benefits in contrast to the 
US. The phenomenon of presenteeism that can well measured right public health crisis 
(e.g. SARS-1) proves that the costs of granting sick leave are smaller than economic and 
human resource costs driven up by presenteeism. 
Main technical terms for discussing SL 
The main technical terms used to discuss sick-leaves are: sick leave, sick pay and 
sickness benefit:  
 sick pay – the continued, time limited, payment of (part of) the worker’s salary by 
the employer during a period of sickness; 
 sickness benefit – provided by the social protection system and paid as a fixed 
rate of previous earnings or a flat-rate amount. These ensue  from entitlement to sick 
leave or right to be absent from work due to sickness
17
. 
 
 
                                                 
16
 Supra note 21. 
17
 European Commission. Spasova et al “Sick pay and sickness benefit schemes in the European Union”, 
October, 2017, pages 7-8. 
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Sick-leave as an instrument in medicine 
In order to measure the efficiency of a medical instrument, one would have to look at a 
reasonably long period of time to speak about its strengths or weaknesses. Due to 
limitation of this thesis, period of time from 2016-2019 has been selected for searching 
PubMed data base
18
. Since 2016 there have been no major changes in reference member 
state legislation regarding sick-leaves. It is a period of time, for instance, when research 
on corruption in health care has been published in the EU. It is hard to gauge whether 
medical community has been made of aware of the findings and some anecdotal 
examples on fraud with sick-leaves in the said study. Searching studies on PubMed on 
sick-leaves the quantity of hits was minimal whilst the period of 2016-2019 had most of 
the research in the timeframe available through the database. From keyword search a total 
198 studies referred in some form to sick-leave and social insurance related issues in the 
given time period, and a total of 10 studies focused on sick-leave only. In the given 
period 0 studies on sick-leave and fraud related issues were published and overall there 
were 14 studies on the combination of these keywords in the entire database. The list of 
titles of the 10 studies is in the appendix and so is that of sick-leave related fraud. The 
“sick-leave and fraud” search in some cases did not return even abstracts for the studies, 
only titles. 
Even with low number of studies one gets an idea of what the medical research is 
concerned about in this context. There are several trends – one of them could be termed 
“valid for eventual planning”. Studies of this type   would focus on one specific disease 
and the use of sick-leave in that context. For instance, study No.4 on Crown's disease 
stipulates the mean number of days lost due to sick-leave in a given group of patients and 
it indicates that work-loss is found in about 1/3 of patients and that the mean number of 
days lost due to the illness was twice as high in the comparators. This information – if 
such was available on this and other groups of patients nation-wide – could be a valid 
source of reference for planning. Three studies that could also belong to the same 
category – one about sick-leaves due to work related accidents of social workers in 
Germany, another – suicide and mortality following sick-leave in relation to reducing the 
length of the allowed sick-leave days – as well as sick-leave before and after terror 
attacks in Norway bring to light the importance of mental disorders and mental illness as 
well as the role of sick-leave for this group of patients. The study from Germany on 
social workers noted that mental disorders account for 1/5 of sick-leave days in the group 
of persons in that study. This data could be extrapolated either to the entire profession or 
gathered per groups of employees. Thus one would conclude that mental health is a 
problem and it should be factored in for the group of employees. The study on reduced 
sick-leave duration and its impact on morbidity and suicide rates for certain groups of 
patients indicates that reducing sick-leave duration may be related to more frequent 
                                                 
18
 Full list of studies is in the appendix of this paper for both searches. 
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mental and somatic sickness absences. For patients with long sickness absences 
(>180days) there is risk of increased suicide rates. Again – having precise data on 
patients, diagnoses could be social for social insurance planning. The same applies to 
study on consequences of terror acts – sick-leaves may be necessary for up to 3 years, as 
Norwegian experiences shows.  
A study on sick-leave and return to work following heart failure and impact of social 
workers personality shows that return to work is facilitated by social worker and it would 
be safe to assume – personality of the physician as well. The study inter alia suggest that 
there is room for person-centered approach in recuperation of certain groups of patients 
thus again disburdening the social insurance system.  
Sick-leave prior and after the diagnosis of multiple-sclerosis – data show that even years 
prior to diagnosis people who later are diagnosed have been on sick-leave for up to 15 
years. This fact is indicative of unmet medical need, but also valid for planning. 
Study from Sweden on sick-leave following hip replacement showed an interesting detail 
– in the course of 90 days after the surgery most of the patients were still on sick-leave 
whilst two years after the surgery they had been less on sick-leave than one year prior to 
it. Then again the age of the patients with hip replacement should probably be factored in 
as well to determine the validity of this finding for social insurance system.  
Study No.9 deals with costs of sick-leave in certain geographical area in Mexico from 
specific malady with impact on labour market in the place and disease specific way.  
Legislative changes Spain – a general category of studies on sick-leave. 
Study number 10 on patients with rheumatoid arthritis and granting sick-leave to this 
group of patients. It studies patients and rheumatologists from 44 countries and one of the 
conclusions is that in Europe alone has vast heterogeneity of rules and approaches for 
treatment and methodologies. The same goes vis-a-vis rules and regulations in social 
security systems in relation to work disability that cannot be always explained by 
different regimes. The last three studies would belong to a general, informative category 
valid for contextual placement. 
In the period from 2016-2019 the data base did not have studies on keyword “sick-leave 
& fraud” search, however, the whole historic overview on PubMed on this search showed 
that overall from 2008-2015 there were 14 studies meeting the search criteria. They deal 
with somewhat general issues, such as, the fact that a doctor working as sports 
commentator while on sick-leave was struck off from his duties, main legal obligations 
that ensue from authorizing sick leave. Another doctor has been made to repay money to 
NHS in the UK for having working during leave. There is a study on efficiency of 
computerization to optimize public resources and how this could be used to ferret out 
cases of abuse through tracing and how penalties could be imposed. Full list of studies is 
included in the appendix, the rest of the studies did not include even an abstract, hence 
they cannot be considered. 
The use of sick-leaves in medicine, as can be inferred from the studies on PubMed, for 
13 
 
the selected period of time and on the basis of search criteria helps to restate somewhat 
obvious truths about sick-leave.  On top of the basic premise that a sick-leave is time 
granted through means of social protection or employment law for the purpose of health 
recovery, there is evidence that a mono-policy approach to evaluating sick-leaves is 
insufficient. If the approach was only try to reduce the number of days people spend of 
sick-leave, groups of patients could suffer – in this selection of studies it is the group of 
mental patients with mild depression, for instance. It would not be farfetched to argue 
that not having the availability to rely on sick-leave could stimulate for persons to obtain 
SLs. Hence – clear guidelines for physicians per patient groups, per diagnoses, for 
instance, as well as inter-sectoral policy analysis and planning could be used as a method 
to counter such negative developments. 
Another obvious truth that study in the “sick leave & fraud” search testifies to is that 
working for one employer while being on sick-leave for another is illegal and can have 
serious repercussions, such as being suspended from your duties or being made to repay 
the social insurance system money obtained unlawfully. However, on a more global level 
the studies related to periods of recuperation, incidence of disease remission in absence of 
adequate rest time or even the incidence of specific diagnoses in certain groups of 
professionals could serve as reference indicators. Absence of objective reference 
indicators both makes difficult, for instance, for courts to assess cases of dispute and also 
adds burden to decision making of physicians individually. Objective reference criteria 
could also beneficial for control purposes. The application of soft-law in combination 
with hard-law methods and efficiency thereof will be discussed later in this paper.   
 
Legal Framework regarding SLs in international law 
Social Security Side 
In contrast to ancient times when sick leave was fully covered by the state due to self-
interest of the king and on the basis of the skill of the craftsmen, modern policy puts 
interests of the employees to the foreground. The compensatory payment is more 
generous, attribution thereof – more universal yet more complicated. The role of the 
physician, however, remains as crucial as in antiquity for validating the sick leave and 
subsequent entitlements. 
The idea of social protection and the necessity to create humane working conditions 
internationally including even for children (!) as well as the indication that international 
organizations should be put in place to monitor this obligation is enshrined already in 
Treaty of Versailles of 1919, article 23:   
 “Subject to and in accordance with the provisions of international conventions 
existing or hereafter to be agreed upon, the Members of the League:  
1. (a) will endeavour to secure and maintain fair and humane conditions of labour 
for men, women, and children, both in their own countries and in all countries 
14 
 
to which their commercial and industrial relations extend, and for that 
purpose will establish and maintain the necessary international 
organisations”19. 
International Labour Organization (ILO) and Human Rights documents 
International Labour Organization is the result of this aspiration and was created with part 
XIII of the Treaty of Versailles. The International Labour Organization's Declaration of 
Philadelphia adopted in 10th of May 1944 “Concerning the aims and purposes of the 
International Labour Organization” in its part IV paragraph obliges the organization to 
further among its members states policies that would extend “social security measures to 
provide a basic income to all in need of such protection and comprehensive medical 
care”20 and defines it as human right in part II21, 22. Part III of Philadelphia Declaration in 
point f) requests putting in place social security measures as a guarantee for replacement 
of income when this may be needed and also requests adequate protection for health of 
workers in its point g). Hence – social security and adequate health protection are 
separate but closely linked areas of work.   
Universal Declaration of Human Rights Article 25 part 1 stipulates that 
 “Everyone has the right to a standard of living adequate for the health and well-being of himself 
and of his family, including food, clothing, housing and medical care and necessary social services, and the 
right to security in the event of unemployment, sickness, disability widowhood, old age or other lack of 
livelihood in circumstances beyond his control”. 
International Covenant on Social, Economic and Cultural Rights in Article 9 obliges  
 “The States Parties to the present Covenant [to] recognize the right of everyone to social security, 
including social insurance”. 
More specifically to the point of sick-leave ILO Social Security (Minimum Standards) 
Convention of 1952 (No.102) Article 10 of part II provides for healthcare minimum for 
employees and their family members whereas entire part III of the Convention No.102 
Articles 13-18 therein outline details of sickness benefits. The specificity of such benefits 
is to be determined by national laws or regulations according to Article 14 of this 
                                                 
19 Treaty of Versailles, from https://www.loc.gov/law/help/us-treaties/bevans/m-ust000002-0043.pdf  
20 ILO, Declaration of Philadelphia, Declaration concerning the aims and purposes of the International 
Labour Organisation, p.3 https://www.ilo.org/legacy/english/inwork/cb-policy-
guide/declarationofPhiladelphia1944.pdf. 
21 Scheil-Adlung, Xenia; Sandner, Lydia. Paid Sick Leave: Incidence, Patterns and Expenditure in Times 
of Crises. SSRN Electronic Journal, 10.01.2010. p.3. 
22 Part II reads:  
“ Believing that experience has fully demonstrated the truth of the statement in the Constitution of the 
International Labour Organisation that lasting peace can be established only if it is based on social 
justice, the Conference affirms that: 
 (a) all human beings, irrespective of race, creed or sex, have the right to pursue both their material well-
being and their spiritual development in conditions of freedom and dignity, of economic security and 
equal opportunity” - https://www.ilo.org/legacy/english/inwork/cb-policy-
guide/declarationofPhiladelphia1944.pdf page 1. 
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Convention.  The convention describes sickness as “morbid condition” that involves 
suspension of earnings (Article 14). The Convention No.102 has become outdated in 
several aspects as it prescribes protection of rights to a limited and minimal percentage of 
working population (article 15) and refers, for example, to male laborer and breadwinner 
as the object of such rights. It also provides for a very limited maximum period of 
sickness, i.e., 26 weeks which at the moment is the minimum to which benefits cannot be 
reduced. 
ILO Medical Care and Sickness Benefits Convention of 1963 (No. 130) is more specific 
than the Convention No. 102 and raises the standard somewhat higher attributing rights to 
sickness benefits to all citizens as opposed to only parts of employed citizens and sets the 
compensatory payment at the level of 60% of the income
23
 as opposed to complicated 
and somewhat discriminatory from a modern vantage point method of calculation of 
compensatory payment in Convention 102. The Convention 130 also raises the total 
allowable period for sickness to 52 weeks (article 26) whilst the so-called “waiting 
period” of three days of unpaid sickness remains in place yet is set as the maximum that 
cannot be extended (article 26, para 3). 
Out of the two reference countries for this thesis, Latvia and Spain, only the latter has 
ratified ILO Convention 102 and only Parts II, IV, and VI
24
 – part III on sick leave 
benefits has not been accepted by this reference country. Neither Latvia nor Spain have 
ratified the ILO Convention No. 130. Both Conventions engage EU exclusive external 
competence and Member States require authorization from the Council to ratify them
25
. 
 
Health Protection Side 
WHO Constitution  
The Constitution of the World Health Organization adopted in 1944, in its article 1 states, 
that  
 “[t]he objective of the World Health Organization [...] shall be the attainment by all peoples of the 
highest possible level of health”
26
. 
This – in order to honor the statement in the preamble of the said Convention that 
 “the enjoyment of the highest attainable standard of health is one of the fundamental rights of 
every human being without distinction of race, religion, political belief, economic or social condition”
27
. 
Health, according to the preamble is the precondition for “happiness, harmonious 
                                                 
23 Article 22, point 1, ILO Convention 130. 
24 Part II deals with medical care, part IV with unemployment benefits and part IV with employment injury 
benefits. 
25 European Commission,  “Analysis – in the light of the European Union acquis – of ILO up to date 
Conventions” p.7, 8, 12-13. 
26
 
https://www.who.int/governance/eb/who_constitution_en.pdf  
27 Ibid. 
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relations and security of all peoples” and also that governments have a responsibility for 
the health of their peoples which can be fulfilled only by the provision of adequate health 
and social measures
28
. WHO is also responsible for to assisting to the member states of 
the WHO Constitution in developing an informed public opinion among on matters of 
health (Article 3, para r)). 
 
How the standard of SLs has been applied in international jurisprudence 
Case Law of the ECtHR and the Administrative Tribunal of ILO 
The European Convention of Human Rights and its protocols in essence guarantee and 
protect rights that are civil and political
29
. Yet the European Court of Human Rights 
following the suit of the European Commission of Human Rights in the case “Airey v 
Ireland” has taken the view that there was “no water-tight division separating that sphere 
[of social rights] from the field covered by the Convention
30”. The Court in that case 
insisted on its task of protecting first of all right that mainly are civil and political; 
however, the inclusion of rights that are social and economic depends on the first two. 
Hence, on the basis of the overall thrust of the Court to safeguard rights in a practical not 
theoretical way, the Convention is “permeable to social rights if it is to be interpreted in a 
dynamic and constructive manner
31”.  
ECtHR's cases on social protection as human right do not deal with issues related to 
sickness protected or affected via sick-leave directly – they mainly are related to article 6, 
paragraph 1 matters ensuing from cases of reviewing cases at courts when dealing with 
social rights, entitlement to benefits inter alia sickness benefits
32
. 
Health-related issues in the case-law of the European Court of Human Rights deal with 
major, at points close to philosophical and conceptual health related problems, such as 
medical negligence, health and bioethics or again issues that are most civic and political 
in nature in health-care problem spectrum, such as health of detainees, health and 
immigration, health and the environment or protection of medical data.  
However, the case-law of the Administrative Tribunal of the ILO provides for some 
indicative details regarding sick-leaves. Notably in its Judgement No.595 (51st session, 
1983)
33
 the Tribunal has underscored the principle of parity between the employer and 
                                                 
28 Supra note 26 
29 Council of Europe/European Court of Human Rights, Health-related issues in the case-law of the 
European Court of Human Rights, June 2015, p.5. 
30 ECtHR, Case of Airey v. Ireland, application 6289/73, October 9, 1979, paragraph 26. 
31 ECtHR, Working Group on Social Rights, document reference GT-DH-SOC (2005) 001, page 17 
32 Heredero, Ana Gomez, Social Security as Human Right, the Protection Offered by the European 
Convention of Human Rights, Council of Europe Publishing, 2007. 
https://www.echr.coe.int/LibraryDocs/DG2/HRFILES/DG2-EN-HRFILES-23(2007).pdf . 
33
 Judgment No. 595 THE ADMINISTRATIVE TRIBUNAL, 
http://www.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=595&p_language_cod
e=EN . 
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employee
34
, 
35
. In Judgement 652 (55th session, 1985) consideration 6 refers to the fact 
that two doctors had taken a discharge from sick-leave decision together via phone 
conversation. Later in the course of events this had made it harder to establish the facts 
and changed the responsibility for burden for proof. This judgment also notes that merely 
producing a sick-leave certificate from a doctor of one's choosing would not disable the 
employer to invite the employee to see a doctor of the employer's choosing. 
What is interesting that the ILO stands for the opinion that given the current changes in 
employment market affect increasingly larger population of employees that fall out of 
social security guarantees which has its repercussions on health. Hence – sick-leave 
entitlement increasingly should be viewed from health inequality and human rights angle 
than just from the point of view of employment and social security perspective
36
. 
 
Legal Framework regarding SLs in the EU law  
In accordance with Article 4, paragraph 2, sub-paragraph b) of the Treaty on the 
Functioning of the European Union, the European  Union has shared competence with its 
member states regarding social policy. In accordance with Article 6 it has support 
function to its member states regarding the protection and improvement of human health, 
therefore the various components and conditions regulating their implementation 
pertaining to sick-leave benefits vary greatly in the European Union.  
Article 151 of the TFEU
37
 underscores the need for social protection “with a view to 
lasting high employment and the combating of exclusion”, article 153 with a view of 
achieving the objectives in the article 151 – the support and complementarily competence 
of the EU. Right to sick-leave is an integral part of social protection system in all EU 
member states. 
Article 168 of the TFEU in Title XIV on Public Health within the limits of the above 
quoted article 6 reiterates the aspiration that all relevant EU policies should be aimed at 
ensuring high (but not the highest like in the WHO Constitution) level of human health 
protection “in definition and implementation of all Union policies and activities”. Thus 
even though health-care protection is a policy of member state competence the relevant 
Union policies should uphold this aim primarily entrusted to member states. The duty of 
the Union to complement the member state policies especially with regard to prevention 
                                                 
34 The case deals dismissal of a WHO employee and the person's refusal to allow WHO doctor to disclose 
evaluation by WHO doctor on this employee's state of health to the Tribunal, producing instead sick-
leave certificates from third party doctors. 
35 
https://www.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=595&p_language_co
de=EN . 
36 James, Phil “Sick Pay, Compensation and Future of Work”, ILO statement, March 26 2019, 
https://www.ilo.org/safework/events/safeday/33thinkpieces/WCMS_681613/lang--en/index.htm  
37
 Treaty on the Functioning of the European Union (Consolidated version, 2012), OJ C 326, 26.10.2012. 
Available on:  https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12012E%2FTXT. 
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of physical and mental illnesses is also repeated in this article as is the duty of the Union 
to help member states to monitor and help prevent serious cross-border threats to public 
health.  
 
How the standard of SLs has been applied in EU jurisprudence 
Case law of the European Court of Justice 
The ECJ's case-law mainly is on issues such as cross-border availability of health care 
services and health-care service reimbursement in one state when consumed in another
38
.  
The Court has had several rulings on sick leave entitlement in combination of annual 
leave entitlement. In case Asociación Nacional de Grandes Empresas de Distribución 
(ANGED) -v- Federación de Asociaciones Sindicales (FASGA) and Others (C-78/11)39 
and similar cases the result is clear separation of entitlements to sick-leave and annual 
leave. If medical certificate is produced that during annual leave a person has been sick, 
the days lost from annual leave balance due to sickness must be replenished.  
In the context of free labour movement within the EU that may come with threat of social 
system fraud or fraudulent obtainment of health certificates for individual gain in posted-
workers situation the sick-leave certificate is even the more important.  
Preliminary ruling in the case Alberto Paletta and others v Brennet AG ruling C-45/90
40
 
deals with mutual recognition of sick-leave certificates. The court in Germany had acted 
upon German employer's doubts regarding the sick-leave certificate issued regularly 
during summer holiday in Italy following Paletta family's annual leave in their country of 
origin and German Labour Court had refused to acknowledge the sick-leave certificate. 
The case by implication underscores that for sick-leave certificate to be legitimate not 
only the procedural elements but also substantive elements must be introduced and 
accounted for correctly by the doctor authorising the leave
41
.  
Interim-conclusion and discussion 
The principles that these instruments define form a framework to conceive of a sick-leave 
as an instrument the details of which must be elaborated at the national level. On the 
social security side these principles stipulate: that a person is entitled to a standard of 
living that inter alia is characterized by social security in case of sickness. Within the 
context of these positive obligations for states it is up to the states to further define the 
                                                 
38
 ECJ “The Court of Justice and Healthcare” pages 5-25. 
39 ECJ Case C-78/11 
http://curia.europa.eu/juris/document/document.jsf?docid=124190&mode=req&pageIndex=1&dir=&oc
c=first&part=1&text=&doclang=EN&cid=1385741 . 
40 ECJ C-45/90 
http://curia.europa.eu/juris/showPdf.jsf;jsessionid=30854DB77BF7C98D8A3BBE489A7762E8?text=&
docid=97230&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1250617  
41 https://www.biicl.org/files/1946_c-45-90.pdf p.5. 
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duration for which an employed person is allowed to be absent from work due to 
condition considered “morbid” and to what extent and how the revenue shall be replaced. 
This must be combined with overall health care objectives, that, according to WHO 
Convention, are one of the preconditions for security. It also ensues from the above 
documents that like social protection, the right to health is integral part of human rights. 
It falls upon the governments to create the system of protecting health and WHO's 
appeals to governments to aim for the “highest possible” standard of health. 
When looking at the application of these principles through case-law of ILO 
Administrative tribunal and ECJ several criteria emerge that characterize how correct 
sick-leave issuance should work. Either at the level of nation states or international 
organizations, emerges the importance of proper procedures, such as clarity of records, 
actually having precise medical records following de facto examination of a patient 
enabling tribunal to adopt its decision instead of dismissing a claim for the lack of 
physicians records. Given the increasing labour movement between the EU member 
states and following the logic in Paletta case there are some other reference points that 
emerge. Firstly, like in ILO Administrative Tribunal's case 595
42
 the principle of parity is 
underscored for employee (claiming sick) and employer (responsible for sick-pay), 
meaning that an employer may use its right to invite the employee to ascertain its health 
status with a physician of the choice of the first. Hence, sick-leave that would not be able 
to meet these criteria could constitute a case for and USL, because it would fail to grant 
the rights to time to recuperate and rights to income replacement to a person claiming 
such right. 
Also on a wider scale given the lack of uniform criteria for sick-leaves in the EU and 
given the labour movement in the Union uniform criteria at least as a reference standard 
should facilitate correct application of the instrument. A sick-leave must hold all 
reliability tests from a medical point of view to be able to grant the right to the claimant 
of benefit or special treatment such as postponement of administration of justice the 
fulfillment and enjoyment of such right. 
                                                 
42
 Judgment No. 595 THE ADMINISTRATIVE TRIBUNAL 
http://www.ilo.org/dyn/triblex/triblexmain.fullText?p_lang=en&p_judgment_no=595&p_language_cod
e=EN . 
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Legal Framework regarding SLs in Reference Member States 
Latvia 
For social insurance scheme of the Republic of Latvia, please, see appendix. 
The encircled area indicates the sphere of responsibility for issuing a sick-leave and the 
source of payment. In Latvia the control function is performed by the State Inspectorate 
for Health answerable to the Ministry of Health.  
Overall the sick-pay entitlement is 10 days with the first day of sickness being “the 
waiting period”. Second and third day of sickness are compensated in the amount of at 
least 75% of the income, the fourth up to the tenth day – at least 80% of the income and 
are paid by the employer. Sickness benefit is paid for the period from the eleventh day of 
sickness and the eligible period is up to 26 weeks at the level of 80%of income
43
.  
Sick leave in Latvia is issued on the basis of Cabinet of Ministers Regulation No.152 “On 
issuance and Suspension of Sick Leave” from April 3, 2010. To translate literally from 
Latvian the document is actually called “the inability to work” certificate instead of being 
called a “sick-leave” certificate contrary to its official title in English44. There is a reason 
for the name of the document in Latvian.  
In its point 3 the regulation explains what is considered the basis for temporary incapacity 
for work – it is common illness, accident, occupational illness or accident, preventive 
cure, surgery, secondary care following referral, isolation during quarantine (3.3) and also 
maternity and post-partum leave as well as entitlement to take time-off work to care for 
an ailing child An expert during an interview for this thesis recognized that the wide 
scope of the document is a form of Soviet legacy
45
. The instrument has undergone certain 
changes related to changing context yet the wide scope has remained. 
The respective implementing rules are based on three laws: law “On Maternity and 
Sickness Insurance”46 article 9 and 12, law “On Compulsory Social Insurance in Respect 
of Accidents at Work and Occupational Diseases” article 19 part 1 and “Medical 
Treatment Law”47 article 53. 
The Latvian law “On State Social Insurance”48 does not speak in detail about sick-leave. 
Article 3 of the said law defines the positive obligation of the state to organize a body of 
measures in order to insure […] the risk of persons against loss of income in cases of […] 
                                                 
43 https://mana.latvija.lv/darbnespejas-lapas-sanemsana/. 
44 Ministru kabineta noteikumi Nr. 152 https://likumi.lv/ta/en/en/id/6675-procedures-for-issuance-of-sick-
leave-certificates  
45
 Expert from Ministry of Health, Head of Unit, June 9, 2020. 
46 On Maternity and Sickness Insurance  https://likumi.lv/ta/en/en/id/38051-on-maternity-and-sickness-
insurance . 
47
 Medical Treatment Law, https://likumi.lv/ta/en/en/id/44108-medical-treatment-law . 
48 On State Social Insurance https://likumi.lv/ta/id/45466-par-valsts-socialo-apdrosinasanu  . 
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disease, invalidity […] and other. Part 3 of the said article 3 in Social Insurance law refers 
to the rights of persons subject to state insurance to receive “budgetary resources […] for 
health care services”49. Thus one article indirectly combines the social insurance and 
health care availability to the socially insured persons.   
Article 19 part 1 of the law “On Compulsory Social Insurance in Respect of Accidents at 
Work and Occupational Diseases” that is one of the basis for Cabinet regulations No.152 
on sick-leave defines that the basis of the payment of the benefit in case of temporary 
disability to work following an accident at work or occupational disease is a sick-leave 
certificate issued pursuant to Cabinet of Ministers Regulation 152. 
The law “On Maternity and Sickness Insurance” In article 9 the law stipulates the 
grounds for issuing maternity benefit is a sick-leave certificate issued in accordance with 
the existing procedures. Article 12 – that sickness benefit is granted on identical basis. 
Article 11 defines further details regarding sick-leave certificates in maternity situations.   
Thus – a sick-leave certificate in Latvia is legal basis for a variety of situations that are 
not directly related to sickness as such. 
Article 53 of the “Law on Medicine” stipulates that temporary inability to work is 
ascertained either by a physician or assistant physician and that the process is defined in 
the Cabinet of Ministers Regulation No.152. 
So the very framework to qualify for sick-leave and ensuing benefits is referred in several 
Latvian laws whereas the procedure on granting the sick-leave certificate as well as the 
suspension of the certificate and the control of the certificate is detailed in a form of 
implementing rule, i.e., Cabinet Regulation No.152. The Cabinet Regulation No.152 does 
not speak about the sickness benefits, their calculation or procedures to apply for such 
benefits. The Cabinet Regulation only deals with the process that starts with visiting a 
doctor, it refers to control and possible suspension following complaint regarding the 
issuance of the document. One physician may issue a sick-leave for a 30 day period 
unless the patient is suffering from three causes listed in point 21 of the implementing 
rules – diabetes, asthma, malignant tumors. Eventual changes to these implementing rules 
(in force from January 2021) shall include psychiatric disease in this list of specific 
diseases. The approach of including specific diagnoses is not common in the EU 
legislation on sick-leaves, it tends to be more general. During an interview a health policy 
expert admitted that this may also be a form of “past legacy” that has become a norm in 
Latvia post-1991
50
. This may also be related to prevalence of disease and also to specific 
treatment guidelines that may need updating. 
Cabinet Regulation No 152 has been amended 12 times since 2001 (when that version 
replaced an earlier one from 1997). In the course of nearly 20 years since the first major 
revamp of the regulatory framework, the Cabinet Regulations have been adjusted to the 
changing legal context, for instance, requirements ensuing from the state language 
                                                 
49
 Supra note 48, Article 3. 
50
 Supra note 45. 
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law
51
following accession to the EU. 
Preparatory works document
52
 prior to introducing amendments to Cabinet Regulations 
No.152 from 2013 indicates that in the course of analyzing the process of sick-leave 
issuance for the year 2011 in 39 cases that correspond to 1290 working days and in the 
first half of 2012 in 20 cases that correspond to 639 days it has been found that the sick-
leaves were issued without objective substantiation
53
. This and other reasons had led the 
Ministry of Health to summon a working party to prepare amendments in order to 
improve the quality of sick-leave issuance and to reduce that risk that long-term sick-
leaves are attributed to persons without substantiated need. One of the ways of avoiding 
USLs through amendments of 2013 was to reduce the period of time from 45 days to 30 
when a single physician can issue a sick-leave for the entire period without referring the 
patient to another physician
54
. This is the main measure to counter USL s. 
Another measure to control USLs that is strengthened through the same amendments of 
2013 is competence of the control institution – State Inspectorate on Health.  
What is specific in the Latvian situation is that the control of sick-leave certificate is done 
by an institution answerable to the Ministry of Health. Besides this control is done , from 
a strictly and purely health perspective. The social insurance side of the process or any 
other party interested in the substantiation or correctness or quality of sick-leave may 
request the control of the document and the correctness of physician's decision, however, 
it is only the State Inspectorate of Health that may perform this function according to 
Cabinet Regulation No.152. Besides, as noted above, the State Inspectorate of Health 
does this only regarding the side of medical substantiation of the diagnosis or treatment 
prescribed to improve the health condition. This entails quality of medical records, for 
instance. The State Inspectorate of Health does preventive work through physician 
awareness raising, however, de facto controls are done solely on basis of applications 
from either patients, employers, social insurance agency or even courts or other interested 
party. The controls are limited to fact checking, verification the correctness and 
plausibility of medical records, matching allegations of one party against medical records 
etc. 
                                                 
51 Relevant in the context of the movement of labor, child protection and mutual recognition of documents 
. 
52
 Ministru kabineta noteikumu projekta “Grozījumi ministru kabineta 2001.gada 3.aprīļa noteikumos 
Nr.152 “Darbnespējas lapu izsniegšanas kārtība”” sākotnējās ietekmes novērtējuma ziņojums 
(anotācija), Veselībs ministrija, 22.05.2013. (Preparatory works document prior to introducing 
amendments to Cabinet of Ministers Regulation No.152, initial evaluation, Riga, Ministry of Health, 
22/05/2013) 
53 Ibid. para 2. 
54 Even though intended as a measure to maximize quick recovery, due to problems with specialist 
availability and due to limitations of testing availability this measure from one side poses health care 
outcome risk and from another – may create demand for sick-leave without substantiation. An interview 
revealed that in case of lower-back pain complaint, for instance, a problem that cannot be ascertained 
without specialists check-up and MRS examination – a person may be entitled to a sick-leave for 6 
months. The test may lead to simple conclusion that physical exercise is required. Therefore the waiting 
times with specialists may be a path to compromise adequate use of sick-leave acting in bad faith. 
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Since 2018 sick-leave certificates are registered via e-health electronic registration 
system that has proved to be a valuable tool for analyzing the data on sick-leave issuance. 
However, the time span for data collection at the moment is only the starting data of 
system's operation. 
 
Spain 
For Social insurance scheme of the Kingdom of Spain, please, refer to appendix. 
The sickness benefit payment is from the 4th-15th day of illness and it pays 60% of 
workers salary. 
Spanish Social Security Law
55
 is adopted on the basis of Article 41
56
 of the Spanish 
Constitution. 
Article 43
57
 of the Spanish Constitution in its paragraph 2 sets out positive obligations of 
the state to put in place and to ensure functioning of a health system for the benefit of 
public.  
Chapter V starting from Article 169 up to Article 176 of the Social Security law
58
 outlines 
in clear and detailed terms the system for “incapacidad temporal” or temporary incapacity 
for work - a scenario of events which may occur in a situation of employment making  an 
employed person unable to work, in need of receiving medical help from public health 
system or mutual benefits system and finally giving this person right to sickness benefit 
Article 169 of the Social Security Law in simple and straightforward terms explains what 
three situations there are that fall in the scope of the term “temporary incapacity”. 
It is considered that a person is sick when there is proof, i.e., person is suffering from 
common or professional illness or accident either at work or not. The same article 
stipulates that only for the persons partisan to health care there is support from social 
security. It also sets in the very same sentence that 365 days is the maximum duration of 
sick leave extendable by another 180 days if it is presumed that the worker could be 
definitively cured in the additional half a year. The first paragraph of the same article also 
outlines the course of action for occupational disease, sets the respective deadline and 
renewal limits. The second paragraph of the article stipulates the rule regarding the 
cumulation of the period – hence if a similar disease or the same one manifests within 
180 days following the previous discharge, it is considered to be the same period. 
                                                 
55 Ley General de la Seguridad Social, http://www.seg-
social.es/wps/portal/wss/internet/Trabajadores/PrestacionesPensionesTrabajadores/10952/28362/28368/
6394?changeLanguage=es  
56 La Constitución española de 1978. 
https://app.congreso.es/consti/constitucion/indice/titulos/articulos.jsp?ini=43&tipo=2 
57 Ibid. 
58 Ley General de la Seguridad Social, Artículo 169 https://www.boe.es/buscar/act.php?id=BOE-A-2015-
11724 . 
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The subsequent article 170 on competences regarding the processes related to “temporary 
incapacity” details outright the division of responsibilities for the control of the sick-leave 
depending on where in terms in time within the deadlines set in the article 169 the 
process stands and outlines the respective procedural steps. Given the relatively long 
maximum period for sick leave defined in article 169 (365 days) the law is strict 
regarding the steps after this deadline. It also generous at the same time, given the 
possibility of extending the sick-leave for another 180 days. So article 170 of the law 
details the potential scenarios after the end of 365 days of sick-leave, most notably, the 
involvement of competent structure to evaluate and qualify or revise the temporary 
incapacity. The process can result in three ways: granting permanent incapacity, 
extending the sick-leave or discharging the patient because he has recovered or because 
the sick-leave has been unjustified. Point 2, paragraph 3 of the article 170 defines the 
process in case the “interested party” in having the sick-leave does not agree with the 
decision of the Social Security service and the same point authorized this interested party 
to turn medical inspection regarding the management of the sick-leave. So the rights both 
of the patient and the state are balanced with this article. 
Having set the time limits the chapter on “temporary incapacity” of the law further in 
articles 171
59
 and 172 defines in one sentence what the amount of financial support and 
the beneficiaries respectively. Article 173 on the way the right to financial support is 
derived differentiates the periods as from which the right to the benefit is conceived for it 
is different, for instance, in case of work accident or common accident having occurred 
outside working time. Despite the overall objectivity of the law it also has a distinctly 
national provision in paragraph 3 of article 173 saying that during the strike and lockout 
the workers shall not be able to receive temporary incapacity benefits. Article 174 on the 
extinction of the right to subsidy for temporary incapacity inter alia underscores the 
central competence of Instituto Nacional de la Seguridad Social (INSS – National Social 
Security Agency) in determining on the status of disability – either leaving it temporary 
in view of regaining full working capacity in the course of the additional 180 days 
provided by the law or granting the status of permanent disability to the employee. 
Paragraph 3 of this article outlines steps regarding the evaluation once again and the 
subsequent paragraphs define various possible case scenarios and the respective 
entitlements in cases when permanent disability is either granted or not. 
What's significant, however, for this paper is in article 175
60
 entitled “the loss or 
suspension of the right” [to temporary incapacity]. The right may be denied, cancelled or 
suspended for several reasons: fraudulent actions of the beneficiary in order to obtain the 
benefit, for working on one’s own behalf or for others, for rejecting or abandoning the 
treatment without substantiating reasons and for the lack of compliance of the beneficiary 
in response to convocation from the physicians designed by the INSS or physicians 
affiliated with the mutual benefits funds in order to examine and to reaffirm the situation. 
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 Supra note 55, Articulos 171-174. 
60
 Supra note 55, Articulo 175. 
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Meaning that if the ailing person should fail to comply with the treatment, for instance, or 
fail to present her-/himself to a doctor authorized to check on the person by the INSS – 
this failure may serve as grounds for annulment of the right. Such deterring procedure 
seems to be fair given the generous provision of the law for temporary incapacity
61
. 
Since late 90ies Spain has had several stages of reforming and streamlining sick-leave 
issuance in order to avoid fraud inter alia
62
. The process at least in the perspective of 
social insurance
63
 has been successful. 
These legislative reforms have been specifically aimed at decreasing the probability that 
employees delay their return to work or act fraudulenty thus in breach of law to claim 
sickness benefits
64
. Hence it has been estimated that it is in the interest of the legislator to 
try to facilitate greater control and more effective management of the social insurance 
system
65
. The legislative changes introduced in the period from 1990-2004 aimed at 
increasing the coverage of sickness insurance, making it compulsory for maximum 
number of employed persons, including self-employed, reducing, for example, periods of 
paid benefits for various degrees of incapacity, passing the responsibility to employers for 
covering longer sick-pay expenses and more
66
. 
Along with social insurance measures the institution of the medical control regarding 
sick-leaves has been strengthened. The INSS employs doctors to control the sick-leaves. 
The Law 66/1997 introduced a 2nd paragraph to section 1 of article 131bis in Law on 
General Social Security allowing “without prejudice to the competences of Public Health 
Services” to the doctors that are attached to INSS to issue “medical discharge [...] for 
economic benefit of Social Security”. Thus – a doctor that has not issued a sick-leave is 
allowed to terminate it. 
In  cases of extended sick-leave, mandatory review every three months is  established and 
it is controlled by the INSS.
67
  
Besides – in the course of these reforms along with legislative change there have been 
various “soft law” initiatives in autonomous communities68 to see how to use the existing 
system most efficiently. Inter alia there has been a plan to educate doctors who issue sick-
leaves and those who are responsible for medical discharge on legal consequences of 
their work as it was found that they sometimes lack precise knowledge about the 
economic value of sick-leave
69
.  
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 For schematic representation of sick-leave issuance process in Spain, please, see appendix. 
62
 Gonzalez Torollo, Franciso Javier, “El control de la incapacidad temporal y la impugnación del alta 
médica”, Revista del Ministerio de Trabajo y Asuntos Sociales, p. 93. 
63 Data on health-care outcomes are not referred to here. 
64
 Supra note 62, p.96. 
65 Ibid., p. 93. 
66
  Ibid., p.26. 
67 Ibid., p. 93. 
68 They are responsible for the execution of the Social Security Law. 
69 Supra note 62 p.99. 
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Research suggests that outright fraud with unsubstantiated sick-leaves is not that wide 
spread in Spain
70
. The law provides for robust general rules and sufficient control 
mechanisms to guarantee balance.  
Despite earlier reforms in the period from 2012-2018 the system again witnessed 
considerable increase in all sick-leave indicators, most notably, in their duration, but also 
incidence. The INSS in its control capacity decided to see whether there were means to 
control the use of sick-leave benefits
71
 pro-actively and better. The intended approach 
was to see whether there is a way to efficiently to predict what sick-leaves to select to 
understand whether the patients could be discharged and returned to employment. Thus 
with the use of predictive analysis instruments specific cases were to be analyzed by 
medical inspectors in cooperation with doctors and subsequently patients were invited  
for three consecutive control visits in case of need (based on a serious of variables, such 
as profession, diagnosis, age, type of employment contract, area of activity, duration of 
sick leave, etc.)
72
. The approach ended in results better than expected against the target – 
in the course of 2018 the improved case selection allowed discharging more employees 
from sick-leave than initially expected. From the assessment of clinical histories of 
various patients in 21 provinces of Spain 31% were discharged following the inspection 
that was determined on the basis of inspectors selection and the percentage of those 
attending all envisaged examinations and eventually discharged from sick-leave was 20 
percent higher than planned against the initial estimates
73
. However, the study also 
showed that the efficiency of this control and shortened control periods as well as 
increased benefit savings were dependent on instrumental and somewhat trivial factors, 
namely, the availability of control doctors, the availability of stable internet access to 
good quality medical records and the willingness of the interested parties
74
 – doctors and 
the medical control doctors -- to doing the work of analyzing the efficiency of their own 
duties
75
. 
However, it must be underscored that the available data on the efficiency of controls 
pertain to social insurance not health-care. Hence the reform picture is one-sided because 
as was noted in this paper discussing the efficiency of sick-leave in medicine there are 
groups of diagnoses for which shortening sick-leave period or discharging too early a 
patient against the backdrop of certain diagnoses would not be beneficial in the long-
term. There is no way of knowing whether the savings on social insurance side may have 
had effect on health care outcomes. 
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How the standard of SLs has been applied in Reference Member states’ 
jurisprudence 
Case A420449112 adjudicated at the Riga Administrative District offers some insight on 
problems with USL in Latvia. Pursuant to national legislation regarding the control on 
appropriate issuance of sick-leave certificates this case deals precisely with rendering a 
sick-leave certificate void following complaint. Control performed by the State 
Inspectorate of Health following application from human resources of some employer 
found that the sick-leave certificate was antedated contrary to ban on such practice. This 
alone could serve as grounds for annulment of the document. The inspectorate had found 
other grounds for requesting the head of the treatment institution to render the certificate 
void. The person having sought the sick-leave appealed against the findings of the control 
institution and subsequently referred the case to Administrative Court.   The Court upheld 
the view of the State Inspectorate of Health and inter alia also the Inspectorate's 
interpretation of point 3 of the Cabinet Regulations, namely, that sickness certificate must 
be issued in cases of actual incapacity for work instead of just having a diagnosis set that 
may incapacitate a person to work (paragraph 16)
76
. The control of the State Inspectorate 
of Health stipulated that a sick-leave must be issued on the basis of actual facts not 
probability or allegation in this specific case. 
The claimant had consulted several specialists recommending to continue therapy under 
the supervision of a GP yet without claiming sick-leave. The patient argued that his 
condition required sick-leave. The GP had granted it. Given the specific diagnosis of the 
patient and also thinking of the problem in a wider context, one must recognize that a 
disease or certain problematic health episodes related to permanent health conditions are 
transitory. Medical records therefore are crucial both to ascertain an actual health 
condition of a patient at a precise moment in time and also to enable any later revision 
and control by either control bodies or judicial bodies. This case took Court more than a 
year to arrive at a judgment – this may be indicative of systemic problem with duration of 
proceedings that by further implication may serve as incentive for carelessness with 
issuing SLs. The judgment, however, does not speak of the responsibility of the doctor 
following the State Inspectorate of Health's control.  
Illustrative case-law – pursuant to national specificity on sick-leaves – in Spain is related 
to sick-leave entitlements and issues ensuing from employment policy. For instance, 
entitlement to sick leave period that coincides with annual leave or that takes place at the 
end of employment contract. Lately the Spanish media have foregrounded a case 
concerning dismissal of workers during sick-leave stipulating that even the Constitutional 
Court had sanctioned this unfair treatment
77
. Looking closer into case they rather are in-
line with peculiarities of Spanish labour law than sick-leave related issues. Speaking of 
the first kind of cases when sick-leave would coincide with annual leave stripping the 
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worker of rights for a period of annual leave, one must recognize that labor law in Spain 
allows for setting specific dates for certain professions when an annual leave can be taken 
and only then. It may influence the entitlement of rights for annual leave for employees if 
a person falls sick during the allowable period of time. However, such cases seem to be 
isolated and do not constitute major practice
78
. Even if that were a case, this would not 
aid in understanding details of issuing USLs in the Spanish context. Extended case-law 
analysis has not been performed for this paper. However, the ECJcase C-78/11 referred to 
previously in this paper refers to a similar scenario in Spain. One simple conclusion to be 
drawn by implication is that any other use for sick-leave apart from recuperating is not 
substantiated.   
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Interim-conclusions and discussion 
Modern legislative practice on granting sick leave to employed workers mirrors age old 
principle of allowing time for the ailing to recover as quickly as possible without losing 
income to resume working activities.  
As noted before and as is evident from the schematic picture of social protection policy in 
the appendix – there are at least two policy areas involved in issuing a sick-leave. Thus 
issuing a sick-leave all costs incurred by the decision of the supply side, i.e., physician, 
excluding costs related to medical care, costs of state reimbursed medical services and 
pharmaceuticals, are attributed to the social welfare system. Simply put – a bill that one 
party runs up is picked up by another.  
This situation may create the so-called “agency” problem which may be exacerbated by 
the complexity of “legislative foundation”. One Spanish research indicated that health 
care sector could be responsibilized for sick-leave expense
79
 and that overall legislation 
on sick-leave could be termed “normative chaos”80. This may serve as negative breeding 
ground for deviation from required standard. 
To compare sick-leaves in Latvia and Spain, first, there is a semantic difficulty to 
conceive of sick-leave in Latvian as it is termed “the inability to work” certificate whilst 
the official English translation of the document and popular idea of the document is that 
of a sick leave. Also the overall scope of sick-leave certificate in Latvia is much larger 
than, for instance, in Spain where non-sickness related problems, such as, maternity are 
regulated separately from sick-leave and a different certificate is issued to receive the 
respective benefit. 
Given the wide scope of sick-leave certificate in Latvian, one could argue that controls 
should be stronger and more frequent. However, the practice is different. As was noted 
above and as the quoted Court case from Latvia shows – controls in Latvia take place on 
demand, following an application from an interested party. In 2018 there were more than 
one million sick-leaves issued in Latvia to a total of some 314000 patients
81
. There have 
been 242 applications submitted to see into the sick-leaves issued and in 45 cases the 
controls have ascertained that the sick-leaves had been issued without substantiation
82
. It 
may, of course, be indicative that the process of issuing SLs is well organized and that the 
controls, as testified indirectly in the court case quoted above, are efficient in addressing 
“physician's errors”. However, there is no data - that research for this thesis would have 
found - that would testify that there is sufficient number of controls in a comparative 
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perspective, for instance, with other countries. The following part of this chapter shall 
look at factors that in the course of analysis have emerged as problematic in comparative 
perspective thinking of reasons behind USLs in Latvia. 
Control  
Reforms (referred above) in Spanish social system have been focused on controls making 
the expenses for sick-leave benefits coverage more efficient. The problem has created yet 
another one - various levels and hierarchy of control mechanisms. This fragmentation 
compromises the reform efforts as excessive number of control levels slows down the 
process that was intended to be efficient which also means time-efficient
83
. Research for 
Spain underscores that all control doctors reporting to national system or mutual benefits 
funds should be unified providing economies of scale and eliminating numerous players 
for data protection purposes
84
, for instance. 
The Spanish INSS won a European award for a control project in 2012 that showed in 
detail how predictive analytical tools could be used to improve selection of patients on 
sick-leave for verification
85
. The pilot resulted in good 30% of controlled patients being 
discharged for work
86
. The first thing to note about this is the difference in the control 
system of the two countries. In Latvia control on a document authorized by a physician 
with consequences on social and employment and, naturally, health policy, is done by a 
structure answerable to Ministry of Health. In Spain – it is the “party who pays the bill” 
that performs the control. Spain's INSS employs more than 500 doctors who control 
medical records of patients on sick-leave
87
 within a special directorate of the service to be 
able both to effectively control and to predict control needs. In a system like that of 
Latvia, without such an intermediary, when only a doctor is on the supply side for the 
sick-leave in response to demand from a patient, the process is simple and direct, yet 
more prone to corruption in the form of favouritism, for instance, on the basis of “good 
relationship” between the supply and demand or for pure economic reasons – a patient is 
a client. The fact that there is a “neutral” doctor like in Spain with powers to make 
preventive controls, the system becomes more power neutral. In Latvia it is not the 
quality of control that raises the concern rather the procedural aspect, that it must be 
requested. In order to partly solve the “agency” problem referred to above, and in order to 
mobilize physicians to maximize the effort for authorizing best quality legal documents, 
and in order to create certain guarantees that the medical records are correct beyond 
reasonable doubt and that there are substantiated reasons for granting a sick-leave with 
ensuing right to benefit, more randomized, predictive and automated controls should be 
envisaged in Latvia. In fact, there is evidence, by implication, that controls are efficient in 
Latvia when carried out. During an interview with a representative of Ministry of Health 
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she admitted that controlling attribution of sick-leaves in the period of COVID-19 crisis 
the overall situation of sick-leaves not related to the virus were brought under better 
control
88
.  
One must, of course, recognize that predictive control model, such as the one in Spain, 
depends on two things – data and willingness of personnel. Data takes system and time to 
accumulate. Spain has particularly detailed data bases on all employed persons and the 
data is being updated daily
89
. Hence – to emulate the control results other countries 
would need similar data sources. Ministry of Health representative admitted during an 
interview that since electronic issuance of sick-leaves was introduced in Latvia in 2018, 
the Ministry and structures answerable to it have a complete overview of the situation. At 
the same time – even if the Ministry had all the data it required – a further step is that of 
creating operating guidelines to obtain results from possessing such data.  
A factor to be mentioned in this context is that education of physicians at medical 
universities in Latvia does not entail a course on legal consequences of the documents 
that the doctors are entitled to sign and authorize. This along with the low number of 
controls-on-demand may create risk to issue SL without proper substantiation for various 
reason due to simple compassion of a doctor that may compromise fairness and equal 
treatment. A fact already mentioned elsewhere in this paper was that Spain introduced 
measures aimed at physician training on legal consequences of their work to bring in-line 
sick-leave certification and combat potential fraud. 
 
Standard operating procedures to counter lack of clear guidance 
The management of sick-leaves is a medical act that at the end of clinical evaluation – 
that can be very basic or extremely complicated depending on the individual situation – 
has obvious social consequences, impact on labour market thus – economical effect as 
well
90
. It all requires that a physician is prepared to provide continuous clinical follow-up 
and that a physician is prepared to act in situation where ethical conflicts may emerge 
regarding the issuance of sick-leave
91
. 
There are a number of difficulties the doctors may face when assessing the need to grant 
a sick-leave, first, adequate time resources for evaluating the health status of a patient. 
Then there is the sensitive task of juggling the physicians wish to be a sort of “advocate” 
for patient's health and also patient's interest, i.e., to supply what is required by his/her 
client on one hand and the legal obligation of a physician as a professional to objectively 
judge on the “client's” state of health. This is exacerbated by the fact that, for instance, in 
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Latvia general practitioners are individual entrepreneurs and patients – their source of 
income. There is the ever present interest to side with their client. The Court case quoted 
above may be an example of this by implication.  
Also one could argue that in order to avoid any possibility of misusing the authorization 
to grant a sick leave detailed rules would be required. Anything that can be subject to 
interpretation would logically be considered basis for potential abuse. Spain has very 
clear rules in law, for instance, regarding the suspension of rights to receive sick leave 
benefits
92
. Latvian cabinet Regulations in contrast stipulate that only in case an error is 
detected for issuing a sick-leave certificate, it can be rendered void.  
Interpretation of this rule and any other can be facilitated by legal experts. The electronic 
tool of the Official Gazette of Latvia quotes a legal expert explaining that a person may 
be present at work to sign documents even while on sick-leave
93
. Another legal expert 
regarding a similar question, namely, whether an employer can require a person’s 
presence at work while the latter is on sick-leave, notes that an employer may under no 
circumstances request this. Such a request would constitute grounds for administrative 
penalty
94
. The fact of an employee willing or not to go to work should be irrelevant. Sick 
leave, even if a person is caring for an ailing child
95
 does not give right to be present at 
work. It is wrong from a point of view of law and also from a point of view of corporate 
culture. Spanish law is very strict about the employee not working – it is basis for 
suspending sick-leave or cancelling it
96
. Spanish law is also clearer on this because in 
contrast to Latvia maternity and child-care duties are simply regulated separately and not 
linked to sick-leave. In Latvia such leaves are funded from different headings in social 
insurance budget, but there is the same document to qualify for it. Another problematic 
point in Latvian legislation and its interpretation in the mentioned legal portal is that 
employer is the one who may probe into the validity of sick-leave. This may cause 
problems with induced presenteeism and lead to unsubstantiated use of sick-leave. On the 
other hand this may also deteriorate corporate culture when an employee feels that his/her 
health condition is not respected and his good faith is challenged. Any instance of 
subjective interpretation of the rules, in combination with lack of direct financial 
responsibility for a doctor or health care sector per se creates a multitude of opportunities 
for issuing sick-leave due to “good relationship”, “special relationship” and any number 
of other reason outside the remit of this legal document. There is again – indirect 
evidence to the fact that doctors are interested in maintaining an individual control over 
how they prescribe sick-leave. 
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Preparatory works document prior to amending Cabinet Regulations No. 152 in 2013 the 
Ministry of Health solicited opinions from main area specialists in medicine and from the 
involved stakeholders
97
. The minutes of the meeting show that there has been discussion 
inter alia on introducing reference period per groups of diagnoses. This proposal was 
criticised by the Association of Physicians explaining that this would be unacceptable for 
patients and they would not be satisfied, that this would backfire against employers
98
. 
Spain introduced precisely such guidelines as an objective reference and tool against 
human error in decision making. Doctors also are aware that there are financial 
consequences after they have written a sick-leave as the discussion also included proposal 
to “introduce improvements that financially would not stimulate the issuance of SLs”99. 
Hence it seems that there have been numerous elements discussed regarding enhancing 
the use of sick-leave for the sole purpose it is intended, namely, to cure for sickness, but 
somehow these proposals did not make into the amendments. 
 
Rigidity of labor market 
Research in Spain terms sick-leave as “a refugee with special protection”. Apart from 
outright fraud with the document in reality it is too often used by employees as a response 
to endless problems in regulating their employment relationship. They also use the 
document for personal, family and other reasons
100. They “take out” sick-leave at the end 
of employment contract to receive sickness benefits before starting unemployment 
benefits
101
, Spanish research also shows that self-employed workers use sick-leave 
certificate to sustain income when possible contracts are low. In this case one could argue 
that a sick-leave has been misused due to rigidity of labour market or possible corruption 
again due to rigidity of employment regulation. In Latvia the use of unsubstantiated sick-
leave in employment relationship is referred to in preparatory works document prior to 
adopting amendments in Cabinet Regulation No.152
102
. It also shows that doctors also 
understand well that claiming sick prior to the end of terminated employment contract 
may constitute unjustified practice. Employees do it as sickness benefit may either offer 
higher income and could possibly extend the period of time when they receive benefits – 
first sickness benefit followed by unemployment benefit.  
In order to respond to needs in the labor market sick-leave demand could be reduced in 
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line with changes in the labor market. Labor market has witnessed major changes with 
exponential availability distance working. Not all companies use these opportunities, 
absence of balancing personal and professional duties could be detrimental both for the 
mental well-being and also for productivity of workers. In the context of labor market 
one could also envisage earmarked funds, creating a tax incentive for “technical” days 
that employees could use when they need it for household duties. The advantage would 
be that such a day could be planned instead of putting everyone in a surprise “sick” 
situation. Labor market stakeholders could also create registers for “libero” professions – 
waitresses, translators, interpreters, actors, even physicians on-line to replace the ones in 
need for “technical day off” and to compensate the company for daily wages. 
Another option related to misuse of sick-leaves for labor market deficiencies is enshrined 
in the very sick-leave as such. It is issued for 100% of a working day. Spanish researchers 
and best practice in some Nordic countries suggest creating a part-time model for sick-
leaves. Norway applies this system already, in fact, GPs are encouraged always to assess 
the suitability of granting part-time sick leave to employees
103
. This may not completely 
eradicate USLs yet it evidently would serve as additional balancing point for interests 
among health care, social insurance and labor market. There are a number of medical 
problems that could allow working part-time and there are even cases when working part 
time could be beneficial, for instance, forms of depression. Or else – following trauma it 
is possible that a person could not work entire day, but could contribute by being present 
during reduced hours. This could also be a stimulus to make court procedures more 
flexible in terms of allowing e-presence, reduced presence due to medical condition.  
Lack of inter-sectoral data 
Spanish law provides for strict, preventive and allows even prognostic controls of 
whether sick-leave is used for the purpose it is issued. The quoted Latvian Court 
judgment inter alia refers to adherence to prescribed therapy as grounds to either continue 
or suspend this leave. Expert interview with Ministry of Health revealed that having data 
available through the current e-health system gives comprehensive overview and enables 
better selection of controls and analysis. In the case of sick-leaves cross-sectoral data is 
required. The existing some studies even globally or some of the “quick overviews” on 
the situation in Europe or national studies focus on the impact on social insurance without 
taking into consideration the health needs addressed via sick-leaves. Data from medical 
data bases refer to efficiency of sick-leave for certain health problems in particular. A sick 
leave is indeed a relative cheap and efficient instrument within the health care system if 
used appropriately; it is just a economical in social protection. In terms of average costs 
in Europe, sick-leave benefits amount to around 200euros in contrast to around 800euros 
per inpatient and slightly over 600euros in outpatient care (see table in appendix ). Thus it 
must be the most affordable part of the social health protection, but for the need it is 
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intended.  
However, efficiency analysis should ensue from cost analysis. Data, for instance, on how 
health care could either save or improve its efficiency with better control and oversight of 
the situation with sick-leaves is lacking. If 45 sick-leave certificates in the course of a 
year are deemed inadequate – are all the other SL certificates that are issued (>1 million 
in 2018) used optimally? In the same vein it is somewhat near-sighted to talk just about 
savings in social insurance if certain health conditions when untreated would lead to 
disability or more frequent episodes of sickness as a consequence.  
Besides – some uniform criteria and cross-sectoral reference parameters are required. For 
instance, research on Spain regarding INSS with sick-leaves from social insurance 
perspective points out to excessive control that leads to fragmentation of the control 
process, inefficient use of control mechanisms hence should be united and used more 
efficiently
104
. Whereas the Commission's study on Corruption in Healthcare indicates that 
control mechanisms in Spain are insufficient
105
. It is probable that both studies are right – 
for the control at social insurance side to protect the benefits is excessive whereas the 
control from the medical side is non-existent for the health care system relies on the 
doctor as an instrument within the system with confidence that this instrument will 
control the rest of his/her instruments – be they prescriptions, scalpels or sick-leaves well.  
The problem in Spain, however, is that strengthening the control it has strengthened only 
this part of the chain of sick-leave issuance whilst the system as such may not be 
performing at its best. The downside of the Spanish system is the excessive parts of the 
control chain. This requires putting all the various control doctors associated to Social 
Insurance agencies, mutual benefits funds and elsewhere in one structure to improve, 
homogenize and clarify the overall scope of control action and to alleviate primary 
health-care from control functions.  
Through cross-sectoral analysis and if problems were detected in the course of such 
analysis one could determine whether the health sector should or should not bear 
responsibility for costs incurred unnecessarily. 
Hence – controls that are one-sided or insufficient, lack of inter-sectoral data for control 
planning and predictive analysis, lack of genuine reference guidelines, rigidity of labor 
market and rigidity of social benefits system – all these factors may contribute to 
unsubstantiated issuance of sick-leave. They may do so directly or they may also create 
another, more serious problem, corruption. Given the gravity of this problem, given that 
research often ascribes corruption as an “inherent problem” in post-Soviet economies106, 
such as Latvia, now this paper shall try to understand what role corruption plays in 
issuing sick-leaves without substantiation. 
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Corruption as one of the factors contributing to USLs  
As a phenomenon, corruption in terms of scope could be categorized at three levels: 
grand corruption, petty corruption and systemic corruption.  
 Grand corruption involves two main activities – bribe payments and the 
embezzlement and misappropriation of state assets. Society for Advanced legal studies in 
its report refer to this form of corruption as action that equips individuals with massive 
wealth. So – it is about the scale of wealth acquired by corrupt means and also it is 
characterized by the seniority of the officials involved. The means are not always clear 
and definable
107
. 
Transparency International defines “grand corruption” as the “abuse of high-level power 
that benefits the few at the expense of many, and causes serious and widespread harm to 
individuals and society. It often goes unpunished”108.  
 Petty corruption in contrast to grand corruption is the kind of corrupt activity 
that is practiced by heads of state, government ministers, officials of any rank and 
standing; and the term is often used to describe “facilitation”, or called “grease 
payments”109. The activity is prevalent and hard to tackle by law enforcement via 
prohibition and punishment by law as it often is engrained in culture. Payments to 
medical staff for preferential treatment,, to obtain priority on waiting lists, prescription 
drugs or legal medical documents would most frequently fall into this category. 
 Systemic corruption as the term suggests is institutional, it is an embedded form 
of corruption within the existing management or governance or other structures that tends 
to be promoted and encouraged by the system itself. It is a governance issue and subject 
to scope of UNCAC Chapter II. This major form of corruption requires cooperation 
between society and government to eradicate it
110
. 
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Definition and terms of reference  
Corruption poses problem in terms of definition. To define an overall process of 
corruption
111
 legal studies refer to Joseph La Palombra's definition of corruption that it is 
“any act performed by officials when departing from their legal obligations in exchange 
for personal advantages”112.  
Transparency International defines corruption as the abuse of entrusted power for private 
gain
113
. It is used both with regard to public and private sector.
114
  
A simple definition from the Oxford Dictionary defines the term as dishonest or 
fraudulent conduct by those in power, typically involving bribery
115
. 
Wide definition of the term, such as “the abuse of power for private gain” would be clear 
from general point of view, however, it goes beyond one single aspect of law such as 
criminal law and includes conflict of interest, favouritism and other forms of unfair, 
preferential treatment
116
. The definition of corruption such as quoted above from legal 
studies is problematic because it juxtaposes corrupt actions and legality. Hence, 
researchers such as Rothstein and Underkuffler concur that 
 “the idea of “corruption-as-illegality”...suffer[s] from being simultaneously too narrow and too 
broad in scope; all illegal acts are not necessarily corrupt and all corrupt acts are not necessarily illegal”117. 
 With such prescription and proscription being listed, actions that would easily be termed 
as corrupt, for instance, favoritism to special groups in which money is not involved or 
any form or preferential treatment would not be considered for being brought to justice.  
International Law 
United Nations Convention Against Corruption  (UNCAC) is the only legally binding 
universal  anti-corruption instrument
118
. It is an instrument to develop comprehensive 
response to the problem that corruption is. This convention, however, does not define 
corruption yet outlines indicative principles that could account for the existence of it. It 
requires State Parties to adopt legal measures to establish certain criminal offense. Article 
3 of the convention on the scope of application stipulates that it will apply “to 
investigation and prosecution of corruption and to the freezing, seizure, confiscation and 
return of the proceeds of offenses established in […] the Convention”119. Articles 15-25 
define those offenses under penal law that states parties to the Convention must have 
                                                 
111 Bo Rothstein and Aiysha Varraich, Making Sense of Corruption, Cambridge University Press, chapter 
2. 
112 Joseph LaPalombra, “Structural and Institutional Aspects of Corruption,” Social Research 61(2), 1994. 
p.330. 
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116 Study on Corruption in Health Care Sector, October 2013; p.17. 
117 Supra note 111. 
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remedies against. The offenses are: bribery, trading in influence, abuse of functions, illicit 
enrichment, bribery in the private sector, embezzlement in the private sector, money 
laundering, concealment of property obtained as a result of an of those offenses, an 
obstructing justice. 
Both countries of reference are parties to UNCAC, 
Other international anti-corruption instruments that both countries of reference have 
signed are the following: 
Council of Europe’s Criminal Law Convention on Corruption (February 2007) – the 
convention deals with broadest range of corruption offences, including: the active and 
passive bribery of domestic and foreign public officials, obstruction of justice, illicit 
enrichment, and embezzlement. This Convention is monitored by GRECO- Group of 
States Against Corruption – this paper relies on GRECO's report on Latvian and Spain 
further on; 
Council of Europe’s Civil Law Convention on Corruption (November 2003); 
OECD Convention on Combating Bribery of Foreign Public Officials in International 
Business Transactions (November 1997); 
WTO Government Procurement Agreement (January 1996). This is not a convention but 
a legal binding instrument. 
The EU law 
Currently, there is no comprehensive EU legislation on corruption except for some pieces 
of legislation that provide for the definition of the criminal offences to reduce corruption 
and bad governance. It is also related to competence distribution between the EU and its 
member states. Corruption in the EU is regulated through the criminal law of its member 
states. 
However, in its communications particularly since 2011 the Commission has been 
increasingly calling for stronger action for fighting corruption in all areas and sectors. In 
its communications the Commission defines corruption as “abuse of power for private 
gain
120”. 
Article 83, paragraph 1 part 2 of the Treaty on Function of the European Union 
recognizes corruption as “serious crime with a cross-border dimension”. The article 
provides basis to create directives with minimum rules on the definition of criminal 
offenses and sanctions in corruption. 
Corruption in Medicine 
On October 2013 the European Commission published it's “Study on Corruption in the 
Health care Sector” as an input to the first EU Anti-Corruption Report, a part of overall 
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anti-corruption strategy initiated by the Commission in 2011
121
. It integrates the contents 
of health-care into general anti-corruption framework. Hence, discussing forms of 
bribery, it distinguishes four sub-types of it that are inherent in healthcare – bribery to 
obtain access to healthcare, preferential treatment, better quality of healthcare, false sick-
leave statement
122
.  
Latvia stands out along with Czech Republic, Croatia, Slovakia, Romania, Italy, Bulgaria 
and Greece as countries with widespread corruption problem resulting from bribery in 
medical service delivery, procurement and misuse of (high) level positions. Spain – 
adjudication of public healthcare contracts to private companies for medical equipment, 
procurement of pharmaceuticals and  lobbying problems from pharmaceutical companies 
from “mundane” problems such as medical prescription up to attempts to influence 
regional Spanish law modifications
123
. What is of interest for this thesis is that the 
perception regarding giving and taking bribes, as well as the abuse of power for personal 
gain in Latvia is at the level of 57% against the 30% of the EU average whereas in Spain 
it is 23% against the same average. 
Most prevalent forms of corruption in medicine are bribes and kickbacks. Many forms of 
corruption coexist – bribes go hand in hand with induced procurement, for instance, with 
high level position abuse etc. 
Corruption with sick-leaves is classified as sub-type of bribery
124
. 
 
Corruption in Countries of Reference 
Latvia 
In the ranking of Transparency International Latvia ranks 44/183 and has scored 56/100 
having descended by 3 points. The Quality of Governance Institute's research puts it in a 
“third category” of countries with highest levels of corruption where majority of the 
“post-2004” EU-accession member states along with Greece and Italy find themselves125. 
Latvia has adopted UNCAC with a “Law on United Nations Convention Against 
Corruption” which is in force since December 1, 2015. The law provides for distribution 
of responsibilities between the public offices – that of Prosecutor General, line ministries 
and KNAB
126
.  
It has also signed and ratified other key international legal instruments for combating 
corruption: Council of Europe's Criminal Law Convention on Corruption (01/06/2004), 
Council of Europe's Civil Law Convention on Corruption (01/08/05), OECD Convention 
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on Combating Bribery of Foreign Public Officials in International Business Transactions 
(30/05/14) and WTO Government Procurement Agreement (01/05/04). 
It defines corruption
127
 in “Law on Corruption Prevention and Combating Bureau”, its 
Chapter I, Section 1, paragraph 1) as 
 “[...] bribery or any other action by a public official intended to gain an unmerited benefit for 
himself of herself or other persons through the use of his or her position, powers thereof or by exceeding 
them”
128
. 
Council of Europe's GRECO (Groups of States against Corruption) 5th Evaluation Round 
that is carried out in order to evaluate how efficiently Latvian authorities have integrated 
recommended measures to prevent corruption and to “promote integrity of central 
governments”129 notes that: 
 “Convictions for corruption-related offences usually concern low to middle-level officials and 
transactions in  modest amounts, and only few cases of high-level corruption have reached a final verdict, 
allegedly due to  complexity and significant delays”130. 
Analyzing the legal framework for combating corruption GRECO Evaluation Team 
(GET) notes the Ministry of Health in Latvia in particular has an high number of 
“supernumerary advisory employees” - a circle of persons including academics, doctors 
and pharmaceutical industry staff who serve as advisers to the Minister of Health. The 
fact is problematic from the perspective of conflict of interest as such advisers are not 
subject to “Law on Prevention of Conflicts of Interest in the Activities of Public 
Officials” yet have access to restricted information, they represent ministers in 
institutions, councils and working groups yet are not subject to restrictions and disclosure 
rules of the said law
131
. At points ministries cannot give exact number and details of such 
advisers despite their fairly influential mandate.  
According to 2018 Eurobarometer study 84% of respondents thought the corruption was 
widespread in Latvia (EU average – 68%); 77% thought that the sanctions for bribing 
public officials were inadequate. Public also considered that media were one of the three 
most reliable “institutions” to make a complaint related to corruption.132 
Media examples quoted at the introduction of this paper show that unsubstantiated use of 
sick-leaves or misuse thereof for influencing administration of justice exists by the 
admission of defense lawyers themselves. 
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Spain 
In the ranking of Transparency International Spain ranks 30/183 and has scored 62/100 
having ascended 11 points. Comparative research puts it in the category of countries with 
moderate levels of corruption along with France, the Netherlands, Belgium, Estonia, 
Slovenia
133
. 
Nevertheless, corruption along with unemployment is one of the most important topics of 
Spanish civil society. In contrast to Latvia, civil society in Spain is considered fairly 
active and it is 23 times larger. The size and degree of activity of civil society matters for 
either objecting or complying with various cultural norms, such as, accepting corruption 
as norm or not. 
In terms of law, articles 419-422 of the Spanish Criminal Code deal with bribery in public 
office defining it as: 
 “[t]he authority or public officer who, to his own advantage or that of a third party, were to receive 
or solicit, personally or through an intermediary, handouts, favours or remunerations of any kind, or who 
were to accept an offer or promise to do, while carrying out the duties of his office, in order to carry out an 
act contrary to the duties inherent thereto, or not to carry out these, or to unfairly delay those he must carry 
out [...]”134  
in article 419 and the respective punishment for it. Articles 286-bis and 286-ter deal with 
bribery in private sector. 
Regarding Spain GRECO Fifth Evaluation round underscores problems such as lack of 
transparency, the “revolving door” problems and prevention of conflict of interests for 
high ranking officials and their family members. Similar to Latvia the report recommends 
subjecting political advisors to transparency and integrity requirements on a pair with 
those of political authorities
135
. Health issues or Ministry of Health related problems are 
not mentioned in the Fifth Evaluation Report. 
Recently Spain witnessed several major corruption scandals brought to court (Caso 
Gurtel, Palau Musica, for example). Its government has been praised for the efforts to 
streamline procedures to speed up investigation and prosecution
136
 for corruption 
allegations.  
Research shows that corruption in the form of fraud with sick leaves exists; however, it is 
not widespread
137
. Researching media for indications that sick-leaves would be used 
excessively to influence administration of justice did not render meaningful results. 
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Interim-conclusions and discussion 
Administration of Justice 
From the point of view of penal code extended proceedings such as quoted in the 
introduction to this paper may have substantial impact on time period of reviewing the 
case at court. This can lead to breach of Article 14 of Latvian Law on Criminal 
Proceedings
138
 posing an obligation to review the case within reasonable deadline. 
Failing that there is a risk of creating a situation when case could be ruled for the benefit 
of the defendant due to courts' failure to review the case within this reasonable deadline. 
The reason being that individual's right to fair trial within a reasonable deadline has been 
infringed upon hence the court would “compensate” for it with a lighter sentence. 
However, during an expert interview
139
 the respondent admitted that the misuse of sick-
leaves is not the main reason for inefficiency of criminal proceedings, a factor criticized 
by GRECO as well.  The problem is rather the flexibility of procedures that would 
increase the efficiency of proceedings. For instance, admitting a person to court room via 
electronic means with doctor's permission based on the nature of sickness would partly 
entail the required flexibility. Also recommendation from a physician regarding time 
limitations for a person to be present at court for reduced hours than would be required 
normally would be an element of such flexibility. 
There are other simple ways to create a mechanism within the existing system to 
maximize the efficiency of sick-leave issuance minimizing its interference with 
administration of justice. Speaking of covering-up persons in high political standing there 
are several options that could be tested. One would concern data, the other – procedures 
and the third – special role of a doctor.  
Since banks require their clients filling in questionnaires regarding their possible role in 
politics, influence on political party funding in view of preventing money laundering, this 
data is gathered, stored and processed by banks. Data that does pertain to politically 
influential persons could be made available to medical systems used in primary health 
care as well as to court registries. Hence, in case a person due to appear in court for 
certain economic crimes – stipulated by lawmaker – would present her-/himself in 
primary care for sickness, the GP's office would be made aware of the fact. This would 
mobilize physician's professional attention and responsibility. In case of repeat situations 
following certain criteria fast and efficient procedures should be in place to mobilize a 
smaller or larger “council” of doctors to evaluate the actual situation.  Naturally, this 
would not instantly eradicate the problem, but neither would maintaining status quo. 
There is a third possibility that had been briefly contemplated by the Latvian Ministry of 
Justice in 2012. In order to bring to halt the practice of presenting a quick sick-leave to 
the court when a person is scheduled to be there, the Ministry of Justice had intended 
creating a special category of physicians that would authorize a special kind of sick-leave 
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indicating that the physician assumes full responsibility for the facts noted in the sick-
leave certificate
140
. It must be noted that a physician assumes responsibility in any event, 
following the Law of Medical Treatment Article 53 of the Republic of Latvia.  Creating a 
special category of doctors would somewhat resemble the pyramid of control doctors that 
the Spanish social insurance system had created only to conclude that control of the 
control of the control was redundant. The Ministry of Justice’s proposal from 2012 
resembles a German model in cases when eventual law students presenting themselves 
for an examination would fall sick. In those cases the students must see a specially 
designated physician who does not control a sick-leave issued prior by their GP, but who 
rather examines the state of health of the patient and rules whether the person is fit for an 
exam or not. It is doubtful whether an institution of such reputation and fame for 
neutrality and strict adherence to best practice could be established in Latvia within 
reasonable time limit. Instead a rotation of physicians should be envisaged, drawing lots 
form a list of physicians for maximum neutrality.  
Looking at the use of sick-leave in a wider, for instance, the EU context, a sick-leave as 
such does not cause serious cross-border threat, however, it may interfere with 
administration of justice for several reasons. Firstly – delay of time. The application of 
national and also European law  in national courts, access to fair and timely justice for all 
citizens to enjoy the rights established by the EU, can be threatened if Member States, by 
allowing misuse of sick-leaves, enable the possibility for one party to evade justice, thus 
excluding the other party’s rights to fair justice – justice delayed is justice denied. This is 
both national and EU problem because the efficiency of the EU law application – just as 
the national law depends on maximum ability to avoid unsubstantiated sick-leaves. 
And finally – in absence of clear and uniform standard recommended by an authority in 
charge of physicians or in charge of control of physicians is one of the reasons why it is 
difficult to “responsibilize” doctors for USL. Probing into the question on sick-leaves 
there persistently is one detail – it is always the sick-leave as such that is blamed by the 
media, controls, even the court in Latvia has focused on errors in the records. The 
responsibility of a doctor signing and authorizing this leave, a document that 
subsequently goes contrary to its objective is not brought to the front. 
Bribery  
Although there is some anecdotal evidence of bribery being one of the contributing 
factors for USLs, research for this paper failed to reveal it played a major role. Even in 
the cases when it has taken place, the direct fiscal impact has been minimal. Besides, 
factors such as absence of clear guidelines, rigidity of labor market and social benefits 
system or lack of inter-sectoral data seem to have enabled the occurrence of corruption 
actions.  The issue of available data mentioned before emerges again. 
European Commission, for instance, in its “Anti-Fraud Strategy: enhanced action to 
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protect the EU budget
141” underscored data collection and analysis as the first step in 
order to understand the patterns of how the fraud has been committed, the profiles of 
persons committing fraud as well as a significant investment to be able to detect systemic 
vulnerabilities and estimate overall impact on the EU budget of all types of fraud. Even if 
there was data available, the impact of sick-leave fraud, if not committed on large scale – 
which is unlikely – in direct costs would not have major impact on economy. It would 
rather be the indirect effect of corruption with sick-leaves that would have the impact 
without creating instant economic loss. Modeling of such costs could illustrate the 
severity of the problem. Spanish legislator possesses extensive quantity of data, Latvian 
system of e-health is compiling data since 2018
142
, yet with positive added value already. 
Commission's first study on Corruption in Health Care sector recommends that MSs 
should have structures in place that specifically deal with fraud and corruption in health-
care sector. Gaitonde et al argue that this is dubious. In their review on studies regarding 
best practices to combat corruption in health care two studies from the US on efforts to 
establish an independent national agency to coordinated efforts aimed at investigating and 
punishing corruption in health sector was successful with high probability of evidence. 
Whether this led to savings for government could not be established. Yet in another study 
from the US they argue efforts to create an agency to investigate and enforce action 
against overbilling did not yield clear results
143
. Again – data would be required per 
country to fine-tune any response strategy. 
Low pay 
Speaking of the impact of physician's salaries that is often mentioned as one of the 
reasons for the existence of corruption in any area, given the minimal economical gain 
that even a large-scale unsubstantiated sick-leave issuance may bring this would not seem 
to be the reasons for physician's actions. The same goes speaking about physicians who 
allegedly may be involved in covering political figures like in the case reported by 
Latvian media. There raising the salary of physicians would not help either for one could 
imagine that benefits are well above possible salary increase within a system. Studies on 
corruption admit it is often impossible to determine the scale or value of bribes in major 
bribery deals
144
. It would be rather the context that must change. 
The majority of doctors should be educated about the legal consequences of regular sick-
leaves. Guidelines and treatment reference periods for diagnoses should be elaborated to 
eliminate the possibility of human error as much as possible. 
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Available tools in social insurance policy against corruption  
Many countries in the EU, Latvia among them, have set for a “waiting period”, a number 
of days prior to even getting a sick-pay. This so-called “waiting period” is considered as 
outdated for social protection purposes. Waiting period may be negative for social 
protection, but it would be positive contribution to anti-corruption in many possible 
scenarios. It would not be efficient, of course, to  cover up high-profile cases involving 
corrupt high-ranking officials. However, in most of the cases, such as getting a “day off” 
for personal needs, for time before employment contract ends and in others this method 
could be disincentive against bribing a doctor for it would have direct financial 
repercussion on the claimant of the sick-leave. 
Good governance to counter USLs 
To change this and to eliminate possibility of corruption to develop, one has to take 
broader picture into account. Professor Bo Rothstein argues that transforming the 
environment so that it would not be conducive to corruption in any form, is possible via 
three paths: law, culture or standard operating procedures. Rothstein argues that law by 
itself does not bring about meaningful change.  The above chapter on corruption and legal 
definitions of corruption in international conventions and national law testify to the fact 
that outside that scope there are a lot of actions that would be considered corrupt from a 
social perspective yet not – in the perspective of law.  Broadening of the context would 
entail changing legislative thinking from coercive, strictly laws based to detailed soft-law 
and binding guidelines, for example. 
The next element that Rothstein refers to is culture, accepted norms that must be changed 
to combat corruption. Yet changing culture is hard and it could be demeaning for those 
who “carry” that culture. Here analogy with medicine on patient compliance is telling – 
to change society that accepts corruption as a norm would require society to “comply” 
with this objective as a form of “therapy”, yet it would also mean telling that society that 
is bad, lacking values and this would inhibit compliance. To make all doctors adhere to 
rules changing the way they treat patients or the way they agree to sign a sick-leave in a 
dubious situation by default would imply that they are doing something wrong and this 
could cause negative reaction and may lead to no change or even deterioration. This is a 
robust way of explaining the complex phenomenon of good governance, but for the limits 
of the thesis it should suffice. Another element that would characterize it is the ability to 
measure practically every intervention following certain common standard. Expert 
interviews for this paper revealed that everywhere – be it Ministry of Health, Latvian 
Parliament or State Inspectorate of Health or physicians – people responsible for policy 
and law made reference to “accepted norms”, “traditional thinking” and “this is what our 
law says” when enquired about possible change in comparison, for instance, with legal 
framework in Spain. Hence the path of demanding change even on basis of practical 
arguments – such as neutrality, subsequent efficiency or increased legality may not be 
optimal for outright change as it most likely would stimulate a degree of denial. 
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The third element Rothstein talks about is that of “standard operating procedures” – how 
things are done leads to how efficient the result is. For him it is the key to eradicating 
corruption. 
It may come as a shock but Rothstein and Varraich in their research on good governance 
put China as example of good governance even though it does not meet a Weberian, 
western-style democracy and decision making standards
145
. However, in the course of 
reforming its civil service, that is characterized by quality, efficiency and support for 
ideology, forms of petty corruption that most of sick-leave cases are, with an exception of 
the large scale and scandalous ones – the thinking goes – would be eradicated. Whether 
this is the solution suitable for copying  is a different thing. At the same time – Spanish 
approach to control is hard to copy because of the superiority of input data quantity that 
this country has, but it does not mean that this is not a way to lead. However, the 
efficiency of Chinese government’s efforts to eradicate poverty, improve health and 
create prosperous middle-class is evident. So in the perspective of combating corruption 
per se it is a reference model. Whether it is compatible with democracy or rather – what 
way is a different issue. Most of the problems evident from research for this paper – 
either lack of inter-sectoral data, excessive controls on one policy area in combination 
with no sufficient controls in another, or lack of transparency of the available data create 
a form of “legal obscurity” on the use of instruments. Even though there is no evidence 
either on the fact whether this obscurity is problematic, the fact that the Spanish and 
Latvian governments have tried to reform their systems of granting sick-leaves to 
decrease the number of USL seems to indicate that clarity would be preferable. 
An interview with two experts for this research led to conclude that transparency is 
efficient not only in policy building but also in policy implementation. Physicians react 
positively to performance data of other physicians if such data is available. Policy 
building on transparent criteria stimulates compliance.  
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Conclusions 
In an attempt to answer the research question the legal instrument was viewed in 
comparative light – to see whether it guarantees the rights it is supposed to. It does. A 
sick leave in Latvia as in Spain provides for income replacement and time off for an 
employed person to recover to enable its return to work as soon as possible. In Latvia a 
sick-leave certificate does even more than care for sickness – it is basis for maternity 
benefits, post-partum benefits and it also sanctions time off from work to care for an 
ailing child under the age of 14. Answer to the main part of the question therefore is – 
any use of the document that is not linked to caring for the sick in unsubstantiated. 
Both in Latvia and Spain, countries of reference for this paper, there is enough of 
legislative support for sick-leave as a document to function properly in line with the way 
it has been conceived of nationally and internationally. Hence, research hypothesis that 
the legal framework may be insufficient has proven to be wrong. 
However, various pieces of ancillary elements – such as preparatory works document 
prior to amending Cabinet Regulations, media bulletins or court ruling, legislation on 
corruption– when used as reference  comparing the existant legal framework in Latvian 
and Spain -- lead to conclude that there are many vulnerabilities leading to 
unsubstantiated use of sick leaves in Latvia. Therefore, part of hypothesis that application 
of existing norms does not counter unjustified sick-leaves proves to be true. 
There are a number of factors discussed in this paper that directly or through corruption 
may influence the issuance of unsubstantiated sick-leaves. 
The factors are the following: 
 rigid labour market 
 rigid social benefits system 
 rigid system for administration of justice 
 lack of inter-sectoral data 
 lack of clear guidelines 
 lack of comprehensive controls 
 presence of bribery as past legacy in medicine 
 low pay for doctors. 
 
This causes or may cause further damage in administration of justice, administration of 
fair policies based on solidarity and also for health care outcomes. 
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Each of these factors that are conducive to corruption and that are also conducive to 
USLs directly or via corruption have solutions that either would require legislative 
change or can be implemented within the existent legislative framework. 
An overarching solution for improvement is to adopt principles of good governance – 
characterized by transparency, clarity, objectivity and ability to measure any step of 
intervention. This would require altering thinking on legislative framework – embracing a 
wider spectrum of soft law policies along with hard law measures. 
Absence of good governance with its contributing elements such as lack of transparency, 
clarity and publicity and presence of corruption that occurs almost by default in that 
situation not only manifests itself in negative economic output due to decreased 
productivity, distrust in justice thus perpetuating a vicious circle of corruption or actions 
related to it, but, surprisingly, it also manifests as subdued self-perception of health (that 
is decreased by -37% in terms of perception and in comparison with countries with good 
governance)
146
.  
Since times immemorial, all through centuries when first written in law in at the end of 
19
th
 centuries, international law instruments sick-leave has been earmarked as means to 
grant time and replace income while being sick. Court rulings nationally and 
internationally both uphold this view and point to decisive details that are required as 
basis for a sick-leave to qualify as in instrument securing certain rights nationally and 
internationally. Inappropriate use of public money and decreased trust in public 
institutions through continuing USLs will not change without good governance. Failing 
to look into the issue of USL through additional research may lead to further abuse 
squandering resources and obstructing justice. 
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Abstract. 
 
This paper deals with the problem of issuing unsubstantiated sick-leaves in Latvia. It 
adopts a comparative perspective contrasting legislation in Latvia and Spain regarding 
sick-leaves. It also looks at the document in historical and international law perspective. 
As such the document is simple and precise – it give time to recuperate and rights to 
income replacement to any employed person who is sick. The scope of the document in 
Latvia is wider than pure sickness – it includes maternity benefits and support in case of 
illness of a child under 14. There are more problems with unsubstantiated sick-leaves in 
Latvia than in Spain, and there are instant measures that Latvia could adopt, for instance, 
issue guidelines to doctors that would be an objective reference aimed at minimizing 
human error or personal compassion with patient. The paper finds that there is not enough 
evidence to conclude that corruption in the form of bribery is the largest problem for 
issuing unsubstantiated sick-leaves, yet there are factors that directly or through 
corruption could stimulate issuance of unsubstantiated sick-leaves. 
The conclusion is that sick-leave must be used only for the purpose it has been conceived 
of and any other use outside this remit should be eliminated, in most of the cases – 
through increased flexibility of the respective policy areas. 
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Summary. 
This thesis is aimed at understanding the details of a simple legal document – a sick-
leave. It is a document that is certified by a physician, provides rights to income 
replacement and gives time to recover to any employed person in case of sickness. 
However, disregarding this clear purpose and robust history, the document is often used 
without adequate substantiation.  
There are media reports, government studies, and popular corruption allegations 
regarding unsubstantiated sick-leaves (USL). Hence, the paper aims at developing 
detailed understanding on what a sick leave is, what is it meant to do and whether it is 
corruption that is the main culprit behind unsubstantiated use of sick-leaves. It 
hypothesizes that, for instance, in Latvia the legal framework is insufficient to avoid 
USLs. 
The paper sets out in exploring sick-leave from a historical perspective. It has been used 
for centuries and first enshrined in law in Germany by O. Bismarck at the end of the 19th 
century. The document ensues from two main policy areas – that of social insurance and 
health protection, but touches upon employment law and tax policy as well. To 
understand problems with sick-leave in Latvia, a comparative perspective is employed 
with a country that does not have excessive problems with sick-leave fraud, namely, 
Spain. 
The paper explores legislation regarding sick-leaves internationally, at the EU level and 
nationally. The international law instruments and EU law provide guidance in terms of 
principles that a sick-leave should aspire to, namely, it is part and parcel of humane 
working conditions, it should aim at guaranteeing high standard of health and as such – it 
is a human right.  
Due to competence division the EU does not regulate rules on sick-leaves. However, both 
at an international and EU level case-law, for instance, from ILO’s Administrative 
Tribunal and the Court of the European Union provides more detailed understanding 
what forms indispensible elements of substantiated sick-leave. Along with genuine 
illness, a sick-leave as a document must represent principles of parity between employer 
and employee and neutrality regarding evaluation of patient’s health condition. Medical 
records must be precise, they cannot be antedated and must be verifiable. This is decisive 
for control purposes either to evaluate health care outcomes or fairness. The issue of 
reliability is ever increasingly important in the EU context given the mutual recognition 
of documents obligations, administration of justice, labor movement. In the two latter 
cases, for instance, in trans-frontal disputes lack of reliable sick-leave documents may 
cause delays in investigation and court proceedings thus putting in danger application of 
EU law. Hence not only nationally, but at an EU level this issue must be dealt with 
following similar standard.  
At a national level problems with USLs must be rectified, wherever needed, for 
efficiency of public spending, avoiding loss of trust in justice and combating corruption. 
Research for the paper did not find conclusive evidence that corruption in the form of 
bribery was the main culprit in issuing unsubstantiated sick-leaves. Rather there are 
factors that could lead to corruption and thus directly or through corruption influence the 
issuance of USLs. Inter alia, these factors include rigidity of labor market, rigidity of 
social benefits system, that of administration of justice, lack of inter-sectoral data, lack of 
clear guidelines, lack of comprehensive controls and some others. 
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As a countermeasure the paper proposes adopting legal thinking aimed at maximizing use 
of soft law in combination with hard law measures in line with principles of good 
governance. 
 
